


i 
I” 


i 


TL 
| im 
Uh 


) 
ln” 


—————_—— 
———E 
a 
————— 


WEDNESDAY, DECEMBER 13, 1978 
PART Il 





DEPARTMENT OF 
THE INTERIOR 


Office of the Secretary 


| ( 


2c 


IMPROVING 
GOVERNMENT 
REGULATIONS 


Implementation of E.O. 12044; 
Final Rule 





58292 


[4310-10-M] 
Title 43—Public Lands: Interior 


~ 


SUBTITLE A—OFFICE OF THE 
SECRETARY 


PART 14—RULEMAKING 


Final Rule on Improvements in the 
Rulemaking Process 


AGENCY: Department of the Interior. 
ACTION: Final rule. 


SUMMARY: The final rule contains 
the procedures of the Department of 
the Interior to implement the Presi- 
dent’s Executive Order on improving 
Government regulations, E.O. 12044 
(March 23, 1978). 


EFFECTIVE DATE: January 26, 1979. 


FOR FURTHER INFORMATION 
CONTACT: 


J. Austin Burke (Regulatory Analy- 
sis Criteria), Office of Policy Analy- 
sis, U.S. Department of the Interior, 
Washington, D.C. 20240, 202-343- 
7785. 


John D. Trezise (Significant Rules 
Criteria), Office of the Solicitor, U.S. 
Department of the Interior, Wash- 
ington, D.C. 20240, 202-343-5216. 


Vivian A. Keado (General Proce- 
dures), Office of Administrative 
Services, U.S. Department of the In- 
terior, Washington, D.C. 20240, 202- 
343-6191. 


SUPPLEMENTARY INFORMATION: 


ORGANIZATION OF THE DEPARTMENT 


The Department of the Interior con- 
sists of ten principal operating units: 
The Bureau of Land Management, the 
Bureau of Reclamation, the National 
Park Service, the U.S. Fish and Wild- 
life Service, the Heritage Conservation 
and Recreation Service, the Geological 
Survey, the Bureau of Mines, the 
Office of Surface Mining, the Office of 
Water Research and Technology and 
the Bureau of Indian Affairs. These 
units are supervised by four program 
Assistant Secretaries, who, in turn, 
report directly to the Secretary of the 
Interior. 

In addition to these operating units, 
the Department of the Interior has a 
number of administrative offices, most 
of which are under the supervision of 
the Assistant Secretary—Policy, 
Budget and Administration. The 
Office for Equal Opportunity, the 
Office of Hearings and Appeals and 
the Office of Territorial Affairs are su- 
pervised by the Under Secretary. The 
Office of the Solicitor is under the ju- 
risdiction of the Solicitor. 
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The Assitant Secretaries, Under Sec- 
retary and Solicitor are collectively re- 
ferred to as Secretarial Officers. 


CURRENT RULEMAKING PROCESS 


Under present procedures, most sub- 
stantive rules ' are initially drafted in 
the operating units. In some units, 
such as the Bureau of Land Manage- 
ment, there is a central office which 
ordinarily prepares rules. In other 
units, rules are drafted by operating 
offices of the units. 

Only three units—the National Park 
Service, the Fish and Wildlife Service 
and the Office of Surface Mining— 
have been delegated authority to issue 
rules. In all other cases, both proposed 
and final rules relating to bureau pro- 
grams must be signed at the Depart- 
ment level by the Secretary, Under 
Secretary, an Asseistant Secretary or 
the Solicitor. Further, even in the 
cases of the National Park Service, the 
Fish and Wildlife Service and the 
Office of Surface Mining, more impor- 
tant rules are ordinarily forwarded to 
the Department level for issuance. 

In early 1977, the Department insti- 
tuted a procedure which required per- 
sonal review b, the Secretary of con- 
troversial rules and rules which estab- 
lish or change major Department-wide 
policy or programs. This procedure ap- 
plies to both proposed and final rules. 

The Department has not had a 
formal or regularized procedure for 
early Secretarial involvement in the 
rulemaking process. There ordinarily 
has been early oversight of the devel- 
opment of important rules at least at 
the Assistant Secretarial level, and 
often at the Secretarial level. This 
oversight has occurred on an informal 
basis, however. 


SEMIANNUAL AGENDA 


The Department’s semiannual 
agenda of rules scheduled for initial 
review was published in the FEDERAL 
REGISTER On May 25, 1978, 43 FR 
22582. The semiannual agenda of rules 
to be reviewed or developed between 
January and June, 1979, will be Pub- 
lished in the FEDERAL REGISTER in Jan- 
uary. 


PROPOSED PROCEDURES TO IMPLEMENT 
E.O. 12044 


The Department’s proposed proce- 
dures to implement E.O. 12044 were 
published in the FEDERAL REGISTER for 
public comment on May 25, 1978, 43 
FR 22573. 

As required by the Executive Order, 
the proposal contained special proce- 
dures for the development of “signifi- 
cant rules’; procedures for analysis of 


'The term “rules” is used in preference to 
“regulations.” The term “rules” is defined 
in the Administrative Procedure Act. ““Regu- 
lations” is not defined in the APA and thus 
lacks the precise meaning of “rules.” 


the economic impact of rules having 
major economic consequences; proce- 
dures for periodic review and updating 
of existing rules; and procedures for 
publication of a semiannual agenda of 
rules scheduled for development 
during the following six months. The 
proposal also contained procedures for 
development of rules not falling in the 
“significant” category. 


COMMENTS AND MODIFICATIONS IN 
PROPOSAL 


The Department received thirteen 
timely comments on its proposal. The 
Department has carefully considered 
these comments and has adopted sev- 
eral suggestions made by the com- 
menters. 

The comments received by the De- 
partment and the Department’s rea- 
sons for accepting or rejecting the 
comments are discussed below. 

1. One commenter suggested that, 
after receiving and analyzing com- 
ments on proposed rules, the Depart- 
ment should publish a revised pro- 
posed regulation for public comment. 
This suggestion has not been adopted. 
The Department’s procedures will or- 
dinarily afford the public two opportu- 
nities to comment on significant rules 
before adoption; once on a notice of 
intent to propose rules, once on a 
notice of proposed rulemaking. A man- 
datory third round of comments would 
offer only marginal benefits in im- 
proved public participation and would 
considerably prolong the rulemaking 
process. It should be pointed out, how- 
ever, that the Department’s proce- 
dures are sufficiently flexible to 
permit an additional round of com- 
ments on proposed rules if initial 
public comments result in major re- 
working of the proposal. 

2. One commenter recommended 
that the definition of “rule” in 
§ 14.2(e) be modified, for purposes of 
the Department’s procedures for adop- 
tion of significant rules, to exclude in- 
terpretative rules and general state- 
ments of policy. The Department has 
concluded that E.O. 12044 does not 
permit adoption of this recommenda- 
tion. “Interpretative rules” and “gen- 
eral statements of policy’ are “rules” 
under the Administrative Procedure 
Act, but, as are several other catego- 
ries of rules, both are excepted from 
the APA’s notice-and-comment proce- 
dures in 5 U.S.C. 553. Section 6 of the 
Executive Order permits exception 
from the Order’s significant rules pro- 
cedures for three of the categories of 
rules excepted from notice-and-com- 
ment rulemaking, but contains no ex- 
ception for ‘interpretative rules’ and 
“general statements of policy.” 

3. One commenter objected that the 
initial determination of whether a new 
rule will be significant will be made by 
the same official who will supervise 
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drafting of the rule. Two other com- 
menters urged that there should be 
checks and balances to ensure proper 
implementation of the Department’s 
procedures by regulation writers. Be- 
cause of the same concerns reflected 
in these comments, both the Depart- 
ment’s proposed and final procedures 
call for continuing review at the De- 
partment level during the process of 
formulating rules. With respect to the 
initial determination of significance, 
§ 14.3(b) provides for review of the de- 
termination of significance by a Secre- 
tarial Officer. Although the proce- 
dures permit a Secretarial Officer to 
delegate this responsibility for specific 
classes of rules, delegations may be 
made only to bureau heads, not to 
lower level employees. The final proce- 
dures are also revised to make clear 
that bureau heads may not redelegate 
the approval authority. 

4. Another commenter expressed 
concern that Secretarial Officers 
would make excessive delegations of 
the authority to determine the signifi- 
cance of rules, which ‘could cause the 
rulemaking process to revert back to 
its current status.” The Department 
shares this concern, but believes that 
permitting authority to be delegated 
may be necessary to permit Secretarial 
Officers to focus their attention on 
more important rules if they find 
themselves swamped with review of 
significance determinations for clearly 
minor rules. As pointed out in the De- 
partment’s draft report, however, it is 
anticipated that delegations, if made 
at all, will occur only after initial ex- 
perience with the criteria for signifi- 
cance and will relate to classes of rules 
whose status under the criteria is 
clear. 

5. Two commenters suggested that 
the Department’s criteria for signifi- 
cance in § 14.3(c) be expanded to in- 
clude as significant those rules which 
make a change in established agency 
policy. The Department has not 
adopted this suggestion. It would in- 
hibit efforts to update or eliminte out- 
dated minor rules. Further, the De- 
partment believes that the concern 
underlying the suggestion will be satis- 
fied by the criteria which it is adopt- 
ing. If a proposed modification of an 
existing rule will have significant eco- 
nomic, environmental, paperwork or 
inter- or intra-governmental impacts, 
the proposal will be treated under the 
procedures for developing significant 
rules. 

6. The Department’s proposal pro- 
vided in § 14.3(c)(5) that a rule would 
be treated as significant if it was likely 
to have a substantial economic effect 
on a particular region, industry, or 
level of government. The proposal also 
provided that, in deciding whether to 
prepare a regulatory analysis, consid- 
eration should be given to the econom- 
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ic effect on particular regions, indus- 
tries or levels of government. One 
commenter suggested that the word 
“particular” be replaced with “‘individ- 
ual”, pointing out that “individual” is 
more flexible and tracks the language 
of the Executive Order. This sugges- 
tion has been adopted. Another com- 
menter suggested that the significant 
rules criteria be expanded to include 
rules which would have a substantial 
economic effect on a unit of a region, 


industry or level of government. This ~ 


suggestion has not been adopted. It 
would tend to dilute the significant 
rules procedures by extending them to 
minor rules having a very limited 
impact. 

7. One commenter suggested that 
the Department’s criteria for signifi- 
cance be expanded to include “rules 
which affect the rights of individuals 
and/or may have a disparate impact 
on the basis of sex.” The Department 
very much shares the concerns reflect- 
ed in this comment. The Department 
has not adopted the comment, howev- 
er. The Department believes that its 
general procedures for development of 
all rules are sufficient to assure pro- 
tection of rights of individuals and 
avoid disparate impacts on the basis of 
sex. 

8. Several commenters suggested 
that the Department lower the $100 
million annual economic effect thresh- 
old for preparation of regulatory anal- 
yses. The Department believes that its 
proposal met this suggestion. Under 
§ 14.3(d)(1) of the proposal, regulatory 
analyses would be prepared not only 
for rules having an annual economic 
effect of $100 million or more, but also 
for rules having an annual economic 
effect of less than $100 million if the 
protential effect on the economy or on 
a region, industry or level of govern- 
ment is sufficiently major to require 
formal analysis to assure that the ob- 
jectives of the rule are achieved with 
minimum burden. The proposal con- 
tained standards in §14.3(d)(2) to 
assist in determining whether a regu- 
latory analysis should be prepared on 
rules having an effect of less than 
$100 million. This approach is carried 
over in the Department’s final proce- 
dures. 

9. One commenter suggested that, in 
considering whether to prepare a regu- 
latory analysis for rules not having an 
annual economic effect of $100 mil- 
lion, the Department examine wheth- 
er the rule will result in ‘‘a major in- 
crease in the costs or prices for” a 
region, industry or level of govern- 
ment, rather than whether the rule 
will have a “potential economic effect’”’ 
sufficiently major to require analysis. 
The Department has not adopted this 
suggestion. In applying its formula- 
tion, the Department will consider 
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potential costs 
prices. 

10. In the standards in § 14.3(d)(2) 
for determining whether to prepare a 
regulatory analysis for rules not 
having an annual economic effect of 
$100 million, one factor proposed to be 
considered was “the estimated likeli- 
hood that the acceptable alternative 
which would impose the minimum eco- 
nomic burden would not be clearly 
chosen without formal analysis.” One 
commenter suggested that this factor 
be deleted because “estimating wheth- 
er an acceptable alternative would be 
chosen before a thorough economic 
evaluation is made of all alternatives 
would be premature.” The Depart- 
ment has not adopted this suggestion. 
The intent of this provision is to 
permit a regulatory analysis to be 
omitted only where the minimum 
burden alternative is clear. If there is 
any doubt a regulatory analysis incor- 
porating the necessary economic eval- 
uation will be prepared. 

11. One commenter objected to the 
Department’s definition of ‘‘region” in 
§ 14.3(d)(3)Cii). The commenter point- 
ed out that the economic effect of a 
rule on a single large state could be as 
important as the economic effect of 
some other rule on a group of smaller 
states. It was the Department’s inten- 
tion to define region so that a single 
state could be a region. The definition 
has been revised to clarify this inten- 
tion. 

12. One commenter objected that 
the Department’s’ definition in 
§ 14.3(d)(3)¢iii) of “industry” as a 4- 
digit industry within the Standard In- 
dustrial Classification System estab- 
lished by the Office of Management 
and Budget is too narrow. The Depart- 
ment has decided to retain the pro- 
posed definition. The Standard Indus- 
trial Classification System provides a 
readily understandable and tradition- 
ally accepted standard by which to 
measure impacts on economic organi- 
zations. 

13. Two commenters made the gen- 
eral comment that the Department’s 
criteria for significance and for prepa- 
ration of a regulatory analysis were 
too restrictive and do not meet the 
intent of Executive Order 12044. The 
Department does not agree. Both sets 
of criteria are fully consistent with the 
requirements of the Order. 

14. A commenter suggested that 
§ 14.3(f) be modified to require that, 
when the Department excepts a rule 
from the procedures for development 
of significant rules, a complete and de- 
tailed explanation of the exception by 
published promptly in the FEDERAL 
REGISTER. The Department has modi- 
fied § 14.3(f) to make clear that excep- 
tions will be explained in the FEDERAL 
REGISTER. The Department has re- 
tained the provision on the timing of 


increases in and 
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this explanation contained in its pro- 
posal; the explanation would be con- 
tained in any FEDERAL REGISTER Docu- 
ment for the rules for which an excep- 
tion has been made. 

15. Another commenter suggested 
that all Departmental records relating 
to determinations of significance and 
preparation of a regulatory analysis be 
made available to interested persons. 
Section 14.3(g) of the Department’s 
proposal provided that all final and 
proposed rulemaking documents and 
notices of intent to propose rules pub- 
lished in the FEDERAL REGISTER would 
state whether or not the rule is a sig- 
nificant rule. The Department’s final 
procedures retain this provision and 
also require that, for significant rules, 
the FEDERAL REGISTER document state 
whether a regulatory analysis is neces- 
sary. The Department anticipates that 
documents containing the decision on 
significance and a regulatory analysis 
would ordinarily be available to the 
public on request. 

16. One commenter suggested that 
the work plan provision of § 14.4. be 
modified because it implied that the 
Secretary could approve a proposed 
rule before the rule is ever published 
in the FEpERAL REeEGIsTER for public 
comment. This was not the intent of 
the work plan requirement. The pur- 
pose of the work plan is to permit the 
Secretary to make a decision as to 
whether there is any need for a pro- 


posed rule before substantial work is . 


expended on the rule. Approval of the 
work plan does not signify final ap- 
proval of the rule. During the drafting 
process, there will be continuing 
review of the need for the rule and of 
alternative regulatory approaches to 
be taken in the rule. 

17. .Several commenters objected 
that the provisions of § 14.4(c) on early 
public involvement were insufficiently 
definite in requiring publication of a 
notice of intent to propose rule- 
making. It was the Department’s 
intent to require such a notice, except 
in specifically defined situations. Sec- 
tion 14.4 has been modified to more 
clearly reflect this intention. 

18. Three commenters objected to 
the provisions of §14.4(c) permitting 
omission of a notice of intent to pro- 
pose rulemaking when there has been 
a recent previous opportunity for com- 
ment on the issues to be addressed in 
the proposed rule. The Department 
has decided to retain this provision. 
The provision is a narrow one. The 
purpose of a notice of intent to pro- 
pose rulemaking is to obtain public 
comments on the need for and general 
approaches to be taken in a new rule. 
If there has been a recent, earlier op- 
portunity for comment on_ these 
issues, repeating the notice of intent 
would be wasteful. An example of a 
situation in which this exception 
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might be invoked would be where par- 
tial revision of a newly issued signifi- 
cant rule is required by a court deci- 
sion. 

19. One commenter suggested that 
§ 14.4(c)(2) require inclusion in notices 
of intent of an address where informa- 
tion may be obtained and comments 
sent. This had been the Department’s 
intent and the suggestion has been 
adopted. 

20. One commenter suggested that 
notices of intent published under 
§ 14.4(c)(2) include the rationale and 
supporting data usd by the Depart- 
ment in determining that a rulemak- 
ing is needed. The Department has 
not adopted this suggestion. As pro- 
posed and adopted, §14.4(c) calls for 
notices of intent to state the need for 
a planned rule. It is intended that this 
statement will be an explanation of 
the basis of the Department’s thinking 
concerning the need for a rule. 

21. One commenter suggested that 
the lists of supplementary public in- 
volvement techniques in §§ 14.4(c)(3), 
14.4(g¢)(3) and 14.5(b)(4) be expanded 
to include publication of paid adver- 
tisements. The Department has adopt- 
ed this suggestion. It should be point- 
ed out, however, that the lists of 
public involvement techniques in these 
sections are illustrative rather than 
exhaustive. Further techniques for as- 
suring public involvement are dis- 
cussed in the Department’s interim 
public participation guidelines pub- 
lished in the FEDERAL REGISTER for 
August 11, 1978, 43 FR 35754-35757. 
For each rulemaking, a specifically tai- 
lored public participation strategy 
should be developed utilizing these 
and other techniques. (When adver- 
tisements are published, the Depart- 
ment will comply with the procedural 
requirements of 44 U.S.C. 3702). 

22. One commenter suggested the 
use of joint public/Government task 
forces in the development of regula- 
tions, particularly at the _ earliest 
stages. The Department agrees that, 
in some cases, such groups may be an 
effective public participation tool. The 
Department’s procedures, as drafted, 
permit such groups to be used on a 
case-by-case basis in appropriate situa- 
tions. The Department does not be- 
lieve that a broad requirement for use 
of such groups would be warranted. 

23. One commenter suggested that 
the Department address, in the pream- 
ble to its final procedures, the rela- 
tionship between the procedures and 
the requirements of the Federal Advi- 
sory Committee Act, 5 U.S.C. Appen- 
dix I. In preparing both its proposed 
and final procedures the Department 
considered including in the procedures 
a discussion of the FACA. It was decid- 
ed that such a discussion should be 
omitted, partly because of uncertain- 
ties caused by judicial interpretations 


of the FACA and partly because the 
determination of whether an advisory 
committee subject to the Act has been 
created requires a careful and detailed 
review of the factual circumstances of 
each case. Where the Department uti- 
lizes an FACA advisory committee to 
obtain advice on proposed regulations, 
it will, of course, comply with the re- 
quirements of the Act. Factors to be 
considered in determining the exist- 
ence of an advisory committee include 
whether it has: (1) A fixed member- 
ship (including at least one person 
who is not a full-time federal officer or 
employee), (2) a defined purpose of 
providing advice to a federal official or 
agency regarding a particular subject 
or subjects, (3) regular or periodic 
meeting and (4) organizational struc- 
ture. Marblestone, The Coverage of 
the Federal Advisory Committee Act, 
35 Fed. Bar J 119, 127-128 (1976). Sem- 
inars and meetings at which participa- 
tion is open to the general public do 
not constitute advisory committees 
under these criteria. An example of 
the use of such seminars and meetings 
as a public involvement technique may 
be found in the procedures being uti- 
lized by the Office of Surface Mining 
Reclamation and Enforcement to de- 
velop rules to implement the Surface 
Mining Reclamation and Enforcement 
Act. See, e.g., 43 FR 25881 (June 15, 
1978). 

24. One commenter suggested that 
the description of the content of regu- 
latory analyses in § 14.4(d) be expand- 
ed to include further discussion of the 
substance and scope of the analysis to 
be performed. The commenter also 
suggested that a requirement for ap- 
proval of draft and final regulatory 
analyses by the Office of the Solicitor 
be added to § 14.4(d)(3). Neither sug- 
gestion has been adopted. The Depart- 
ment recognizes the need for further 
guidance for the drafters of regulatory 
analyses and plans development of 
such guidance in the near future based 
on initial experience with the regula- 
tory analysis procedure. The Office of 
the Solicitor has responsibility for 
legal review of draft and proposed 
rules under §§ 14.4(f) and (h). It is in- 
tended that this review authority in- 
cludes review for legal sufficiency of 
accompanying draft and final regula- 
tory analyses. 

25. A commenter suggested that the 
specific supervisory responsibilities of 
the official in charge of the drafting 
of proposed and final significant rules 
listed in § 14.4(e)(1) be described as the 
basic minimum responsibilities of the 
official. This suggestion has been 
adopted by rewriting § 14.4(e)(1) to 
state that “at a minimum” the lead of- 
ficial will perform the listed responsi- 
bilities. 

26. One commenter suggested that, 
in publishing final significant rules, 
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the Department include in the Federal 
Register document the rationale for 
rejecting those comments not accept- 
ed. This was the intention of the pro- 
visions of § 14.4(i)(1) of the Depart- 
ment’s proposed procedures. Sections 
14.4¢4i)(1) and 14.4(e)(1) have been 
modified to clarify this intention. — 

27. One commenter suggested that 
the Department’s public comment 
period on proposed significant rules 
contained in §14.4(g) be lengthened 
from 60 to 90 or 120 days. This sugges- 
tion has not been adopted. The bene- 
fits to public participation which 
might be gained by extending the 
minimum comment period would be 
offset by the delay and public uncer- 
tainty which a longer period would 
entail. Further, the 60 day period is 
only a minimum; a longer period for 
comments may be afforded where the 
complexity of a proposed rule or other 
factors dictate. 

28. One commenter suggested that 
§ 14.4(g) be modified to require that, 
when the Department shortens the 
comment period of proposed signifi- 
cant rules, it include in the FEDERAL 
REGISTER a thorough explanation of 
the basis for doing so. As adopted, 
§ 14.4(g) requires a statement explain- 
ing use of the shortened period, rather 
than a “brief’’ statement, as was ini- 
tially proposed. 

29. Several commenters suggested 
that the Department’s procedures in 
§ 14.5 for the development of rules not 
meeting the criteria for significance 
should provide for a minimum com- 
ment period on such rules of longer 
than 30 days. The Department has not 
adopted this suggestion. The rules cov- 
ered by §14.5 will have been deter- 
mined not to warrant development 
through the procedures for “signifi- 
cant” rules and will tend to be less 
complex and have a smaller potential 
impact. Further, the 30 day comment 
period provided in §14.5(b)(3) is a 
minimum period; a longer comment 
period may be afforded when neces- 
sary. 

30. One commenter suggested that 
§ 14.5(c)(4) be modified to extend the 
minimum effective date for interpreta- 
tive rules and general statements of 
policy adopted under the procedures 
for nonsignificant rules from 30 to 60 
days after publication in the FEDERAL 
REGISTER. This .suggestion has not 
been adopted. A mandatory 60 day 
waiting period would inhibit the 
prompt development of needed inter- 
pretations and policy statements. 

31. One commenter recommended 
that § 14.5(c)(5) be modified to make 
codification of interpretative rules and 
general statements of policy in the 
Code of Federal Regulations manda- 
tory. This recommendation has not 
been adopted. Some issuances falling 
in these categories are of short term 
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interest only and do not merit codifi- 
cation. 

32. Two commenters suggested that 
§ 14.6 include a time period for acting 
on petitions for rulemaking. The De- 
partment has not adopted this sugges- 
tion. Although a time limit might be 
desirable, the Department has decided 
that establishing a time limit is not 
feasible because the length of time 
necessary to act on a petition will vary 
considerably depending on the com- 
plexity of the issue raised and the 
extent of public involvement which is 
solicited. 

33. One commenter recommended 
adoption of several procedural provi- 
sions to govern submission and review 
of petitions for rulemaking. The De- 
partment has not adopted this sugges- 
tion. Section 14.6 is in substance a re- 
codification of present 43 CFR 14.1, 
which has performed adequately in 
the past. Should the number of peti- 
tions increase in the future, the De- 
partment would consider adopting fur- 
ther procedural provisions in this area. 

34. One commenter suggested that 
§ 14.7 provide for review of existing 
rules by an outside body, rather than 
by Department personnel. The De- 
partment has not adopted this sugges- 
tion. Review of existing rules involves 
consideration of a number of factors 
which can best be evaluated by the re- 
sponsible agency officials. The Depart- 
ment does view public participation in 
review of regulations as important, 
however. Under § 14.7(c), both as pro- 
posed and adopted, a key factor to be 
considered by reviewing officials will 
be the type and number of complaints 
and suggestions received concerning a 
rule. 

35. One commenter suggested that 
one criterion for review of existing 
rules under § 14.7 be the need to elimi- 
nate sex-based criteria and terminol- 
ogy. The Department has adopted this 
suggestion. 

36. One commenter suggested that 
the Department’s semiannual agenda 
include the mailing address of the offi- 
cial knowledgeable concerning each 
rule listed. A second commenter sug- 
gested that the agenda include the ex- 
pected date on which a proposed rule 
will be issued. Both suggestions have 
been adopted. 

37. One commenter suggested that 
the Department develop a set of objec- 
tive criteria to determine the need for 
rules. The Department has not at- 
tempted this effort. It is hoped, how- 
ever, that the procedures implement- 
ing E.O. 12044 will force a close exami- 
nation of the need for new rules, as 
well as the need to continue existing 
rules. 

38. One commenter suggested that 
all Department of the Interior pro- 
posed regulations be assigned an iden- 
tification number. The Department 
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has not included this requirement in 
its E.O. 12044 procedures, but will con- 
sider administrative adoption of this 
suggestion. 

In addition to the changes described 
above made in response to comments, 
the Department has made a small 
number of modifications in its propos- 
al based on its own review of the pro- 
posal. Most of these changes are 
changes in grammar or _ technical 
changes and none affects the overall 
structure of the proposal. Principal 
changes are the following: 

1. Section 14.3(d)(3)(i) contained a 
typographical error which changed 
the meaning of the section. As pub- 
lished, the section stated that ‘eco- 
nomic effects”, for purposes of the De- 
partment’s procedures, does include 
measures of consumers’ willingness to 
pay for which monetary values would 
have to be imputed. As the Depart- 
ment’s narrative published with the 
proposed procedures indicated, the 
section should have said that ‘‘eco- 
nomic effects” does not include such 
measures. This error has been correct- 
ed. 

2. Sections 14.4(c)(3), 14.4(g)(3) and 
14.5(b)(4) have been revised to make 
clear that sending of press releases to 
newspapers of general circulation 
should be considered as a public in- 
volvement technique. 

3. A new §14.1(c)(2) has been added 
to deal with the applicability of the 
Department’s procedures to _ rules 
under development on the effective 
date of the procedures. The proce- 
dures will apply to such rules, but it 
will not be necessary to return to the 
beginning of the development process 
to accommodate the new requirements 
of the procedures. If, for example, a 
proposed rule has been issued for a 
new significant rule, it will not be nec- 
essary to withdraw the proposal and 
issue a notice of intent to propose 
rulemaking. Rather, it will only be 
necessary to complete the remaining 
steps in the significant rules develop- 
ment process. 


DRAFTING INFORMATION 


The principal authors of the Depart- 
ment procedures were: Vivian Keado 
and Lois Paull, Office of Administra- 
tive Services, John Trezise, Office of 
the Solicitor and Austin Burke, Office 
of Policy Analysis. 

Under the authority of Executive 
Order 12044, a revised 43 CFR Part 14 
is hereby adopted. The text of the re- 
vised Part 14 is set out below. 

CrciL D. ANDRUS, 
Secretary of the Interior. 


SEPTEMBER 14, 1978. 
PART 14—RULEMAKING 


Sec 
14.1 Purpose and scope. 
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Sec. 
14.2 
14.3 
14.4 
14.5 
14.6 


Definitions. 
Determination of significance. 
Development of significant rules. 
Development of other rules. 
Petitions for rulemaking. 
14.7 Review of rules. 
14.8 Semiannual agenda. 

AvutTuority: 5 U.S.C. 301, 551, 552, 553, 
556, 557, E.O. 12044, March 23, 1978. 


§14.1 Purpose and scope. 


(a) Purpose. This part contains the 
policies and procedures of the Depart- 
ment of the Interior for adoption of 
rules. These policies and procedures 
incorporate the requirements of the 
Administrative Procedure Act and Ex- 
ecutive Order 12044 (March 23, 1978) 
(“Improving Government § Regula- 
tions”’). 

(b) Scope. The principal sections of 
this part deal with procedures for de- 
velpment of “significant” rules and 
preparation of regulatory analyses 
(§ 14.4); procedures for devlopment of 
other rules (§ 14.5); the method by 
which members of the public may pe- 
tition for rulemaking (§ 14.6); and pro- 
cedures for periodic review of existing 
rules (§ 14.7). 

(c) Exceptions. (1) The policies and 
procedures of this part do not apply 
to: (i) Rules which are required by 
statute to be made on the record after 
an opportunity for a formal hearing 
under the procedures for such hear- 
ings contained in 5 U.S.C. 556 and 557; 
(ii) rules involving a foreign or mili- 
tary affairs function of the United 
States; and (iii) rules related to agency 
management or, personnel. 

(2) The procedures of this part are 
applicable to all rules developed after 
the effective date of the part. It is also 
applicable to rules in development on 
the effective date of the part, except 
that, if a step in the development 
process (such as issuance of a notice of 
proposed rulemaking) has been com- 
pleted, this part does not require that 
this or earlier steps be repeated or 
taken. 


§14.2 Definitions. 


(a) Secretary. ‘‘Secretary’’ means the 
Secretary of the Interior. 

(b) Secretarial Officer. “Secretarial 
Officers” are the Under Secretary, the 
Solicitor and the Assistant Secretaries. 

(c) Bureau. “Bureau” refers to all 
bureaus and offices of the Department 
of the Interior, including the Office of 
the Secretary and the Other Depart- 
mental offices. 

(d) Lead Official. “Lead official’ 
means the official assigned responsi- 
bility for developing a rule. The desig- 
nation of a lead offical is the intial re- 
sponsibility of the bureau developing 
the rule, but may be reviewed by the 
Secretarial Officer having jurisdiction 
over the bureau. 
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(e) Rule. “Rule” means a statement 
of general or particular applicability 
and future effect which implements, 
interprets or prescribes law or policy 
or describes the organization, proce- 
dure or practice requirements of the 
Department. (5 U.S.C. 551(4).) 


§14.3 Determination of significance. 


(a) Initial determination. (1) Before 
developing a new rule or an amend- 
ment to an existing rule, the lead offi- 
cial must determine whether the rule 
or amendment will be a significant 
rule. This determination must be in 
writing, state whether or not the rule 
is significant and briefly describe the 
basis of the determination. 

(2) The decision on whether a regu- 
latory analysis of the economic conse- 
quences of a rule is required should or- 
dinarily be made at the same time as 
the determination of significance. In 
some cases, the need to collect addi- 
tional economic information may ne- 
cessitate postponement of the deci- 
sion. In these cases, a decision on prep- 
aration of a regulatory analysis should 
be made no later than the beginning 
of the drafting of the proposed rule. 

(b) Approval. Both the determina- 
tion of whether or not a rule is signifi- 
cant and the decision on preparation 
of a regulatory analysis must be ap- 
proved by the Secretarial Officer 
having jurisdiction over the program 
to which the rule relates. Secretarial 
Officers may, however, delegate ap- 
proval responsibility for particular 
types or classes of rules to bureau 
heads. Bureau heads may not redele- 
gate this approval authority. 

(c) Criteria for significance. A rule is 
“significant” if it falls within one or 
more of the following categories: 

(1) Rules which have a major and 
nation or regionwide impact on state 
or local governments. Factors to be 
considered in determining whether the 
impact of a rule will be major include 
its effect on: (i) Interstate relations; 
(ii) relations between state and local 
governments; (iii) internal organiza- 
tion of state and local goverments; (iv) 
personnel practices of state and local 
governments; (v) planning and fiscal 
activities of state and local govern- 
ments; (vi) the role and functions of 
heads of state and local governments; 
and (vii) eligibility criteria for Federal 
financial assistance. 

(2) Rules which impose major new 
recordkeeping or reporting require- 
ments on individuals, businesses, orga- 
nizations or state or local govern- 
ments. Factors to be considered in de- 
termining whether reporting or rec- 
ordkeeping requirements will be major 
include: (i) The number of persons, 
businesses, organizations or state or 
local governments covered: (ii) the 
number and difficulty of items to be 
reported on or recorded; (iii) the fre- 


quency of reporting or recording; and 
(iv) costs involved in the reporting or 
recording. 

(3) Rules which both involve a po- 
tential conflict between environmental 
and other considerations and consti- 
tute a major Federal action for which 
an environmental impact statement is 
required by section 102(2)(c) of the 
National Environmental Policy Act of 
1969. (42 U.S.C. 4332(2)(c).) 

(4) Rules which will have a major 
impact on other programs of the De- 
partment, other Federal agencies or 
the allocation of Federal funds. 

(5) Rules which are likely to have a 
substantial economic effect on the 
entire economy or on an individual 
region, industry or level of govern- 
ment. 

(d) Criteria for regulatory analysis. 
(1) A regulatory analysis of the eco- 
nomic consequences of a rule will be 
prepared if the rule is within category 
(5) of the criteria for significance and 
(i) the rule will have an annual eco- 
nomic effect of $100 million or more, 
or (ii) even though the economic 
effect of the rule will be less than $100 
million, the potential economic effect 
of the rule on the economy or an indi- 
vidual region, industry or level of gov- 
ernment is sufficiently major as to re- 
quire formal analysis to assure that 
the objectives of the rule are achieved 
with minimum burden. 

(2Xi) In determining whether a reg- 
ulatory analysis should be prepared 
for rules which will have an economic 
effect of less than $100 million, close 
attention should be given to such fac- 
tors as: (A) The present dverage level 
of real income of the region which 
may be affected and the potential 
change in average income for the 
region as a result of the rules; (B) the 
present cost of doing business of an in- 
dustry and the potential effect of the 
rules on the cost; (C) the present cost 
of operating a level of government or a 
particular governmental program and 
the potential effect of the rules on 
that cost; and (D) the estimated likeli- 
hood that the acceptable alternative 
which would impose the minimum eco- 
nomic burden would not be clearly 
chosen without formal regulatory 
analysis. 

(ii) No specific quantitative levels or 
percentages are established for exam- 
ining rules which will have an ecomo- 
mic effect of less than $100 million be- 
cause the relative effect of such rules 
may be minor for some regions, indus- 
tries or levels of government, but 
major or critical for others. Thus each 
case needs to be examined individual- 
ly. For example, a particular method 
of regulation might cause a very small 
increase in the cost of doing business 
for an industry. If, however, there are 
a number of firms in that industry 
which are marginal, a small increase in 
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costs could drive these firms out of 
business. In such a case, a regulatory 
analysis should be prepared if the 
least burdensome method of regula- 
tion is not obvious without formal 
analysis. 

(3)4i) “Economic effects’ means 
changes in the use of resources which, 
in principle, would affect national 
income and which can be valued in 
dollar terms. For purposes of deter- 
mining the necessity for regulatory 
analysis, economic effects does not in- 
clude measures of consumers’ willing- 
ness to pay in cases when monetary 
values would have to be imputed. If a 
regulatory analysis is determined to be 
necessary however, measurement of 
consumers’ willingness to pay which 
would have to be imputed, would be 
measured or estimated when such 
datum was of significance to the regu- 
latory decision at hand, and such mea- 
surement was practical. 

ii) A “region” is a geographic area 
ordinarily covering more than one 
state, although for some rules a nar- 
rower interpretation may be appropri- 
ate. For example, a particular pro- 
posed rule might affect only one state; 
but the area affected could be as large, 
or the impact as great, as other rules 
significantly affecting a region com- 
prising more than one state. Under 
such a circumstance, the same consid- 
eration for determining the need for 
regulatory analysis should be given as 
if the region comprised more than one 
state. 

(iii) An “industry” is defined to cor- 
respond to a 4-digit industry within 
the Standard Industrial Classification 
System established by the Office of 
Management and Budget (OMB, 
Standard Industrial Classification 
Manual (1972)). 

(e) Discretionary use of procedures 
Sor significance and regulatory analy- 
sis. The Secretary or the Secretarial 
Officer having jurisdiction over the 
program to which a rule relates may 
require that the rule be developed 
through the procedures for develop- 
ment of significant rules or that a reg- 
ulatory analysis be prepared, or both, 
even though the rule does not meet 
the criteria for significance or prepa- 
ration of a regulatory analysis. 

(f) Exceptions. The Secretary or the 
Secretarial Officer having jurisdiction 
over the program to which a rule re- 
lates may except from the procedures 
for development of significant rules 
and preparation of regulatory analyses 
rules (1) issued in response to an emer- 
gency or which are governed by short- 
term statutory or judicial deadlines, or 
(2) which relate to Federal Govern- 
ment procurement. The Supplemen- 
tary Information section of FEDERAL 
REGISTER documents for rules for 
which such exceptions are made will 
contain an explanation of why it is im- 
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practical or contrary to the public in- 
terest for the Department to follow 
the procedures for development of sig- 
nificant rules. 

(g) Statement of significance. All 
final and proposed rulemaking docu- 
ments and notices of intent to propose 
rules published in the FEDERAL REcIs- 
TER will state in the Supplementary 
Information section whether or not 
the rule is a significant rule. For rules 
determined to be significant, they will 
also state whether a regulatory analy- 
sis is required. 


§14.4 Development of significant rules. 


(a) Scope.. This section outlines the 
procedures for developing significant 
rules, including procedures to involve 
the public in the development process. 

(b) Work Plan. (1) When a rule has 
been determined to be significant, the 
lead official will promptly prepare a 
work plan for review and approval by 
the Secretary. 

(2) The work plan will state the need 
for development of the rule, the prin- 
cipal issues and alternative approaches 
to be considered, a tentative plan for 
public involvement, and target dates 
for completion of steps in its develop- 
ment. The plan will also state whether 
or not a regulatory analysis will be 
prepared or, if this determination has 
not been made, the process by which 
the determination will be made. 

(3) The plan will be submitted to the 
Secretary through the Secretarial Of- 
ficer having jurisdiction over the pro- 
gram to which the rule relates and the 
Assistant Secretary—Policy, Budget 
and Administration. The Assistant 
Secretary—Policy, Budget and Admin- 
istration must review and approve the 
decision on whether a regulatory anal- 
ysis is necessary during the review of 
the work plan. 

(4) After review of the plan, the Sec- 
retary will approve or disapprove the 
plan. The Secretary’s approval may be 
conditioned on modifications in the 
plan. 

(5) When the Secretary approves a 
work plan, he will indicate whether he 
wishes to approve the rule before it is 
published in the FEDERAL REGISTER as 
a proposed and final rule or whether 
the approval authority may be exer- 
cised by the Secretarial Officer having 
jurisdiction over the program to which 
the rule relates. 

(c) Early public involvement. (1) 
Before a proposed significant rule is 
drafted, a notice of intent to propose 
rulemaking will be published in the 
FEDERAL REGISTER. The notice of 
intent may be omitted, however, if 
time constraints require immediate 
preparation of a proposed rule or if 
there has been a recent previous op- 
portunity for comment by the general 
public on the issues to be addressed in 
the proposed rule. 
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(2) A notice of intent will state the 
need for, the subject matter of and 
key issues presented by the anticipat- 
ed rulemaking, and will advise the 
public where additional information 
may be obtained and where comments 
should be sent. If a regulatory analysis 
is to be prepared, the notice should 
invite comment on the economic con- 
sequences of alternative regulatory ap- 
proaches. If no decision on a regula- 
tory analysis has been made, the 
notice of intent should invite comment 
on whether the potential economic 
consequences of the rule require prep- 
aration of a regulatory analysis. 

(3) When a notice of intent to pro- 
pose rulemaking is to be published, 
consideration will be given to taking 
additional actions to assure meaning- 
ful public participation in the rule- 
making process. These additional ac- 
tions may include, but are not limited 
to: (i) Holding open conferences or 
public hearings; (ii) sending press re- 
leases to newspapers of general circu- 
lation and other publications likely to 
be read by those affected; (iii) directly 
notifying interested parties, including 
state and local governments; and (iv) 
taking out paid advertisements in pub- 
lications likely to be read by those af- 
fected. 

(d) Regulatory analysis. (1) If a reg- 
ulatory analysis is required, the draft 
regulatory analysis will ordinarily be 
prepared after the receipt of public 
comments in response to the notice of 
intent to propose rulemaking (if one is 
published), but before or during the 
process of drafting the proposed rule. 
The final regulatory analysis will be 
prepared after the comment pericd on 


. the proposed rules and draft regula- 


tory analysis. The lead official will be 
responsible for assuring that the prep- 
aration of the draft and final regula- 
tory analyses is integrated with the 
preparation of the proposed and final 
rules. 

(2) The reguiatory analysis will con- 
tain: (i) A succinct statement of the 
problem being addressed and objec- 
tives of the rule; (ii) a description of 
the major alternative ways of achiev- 
ing the objectives that were consid- 
ered by the bureau; (iii) an analysis of 
the economic consequences of each of 
the alternatives; and (iv) a detailed ex- 
planation of the reasons for choosing 
one alternative over the others. 

(e) Preparation of proposed and 
final significant rules. (1) In supervis- 
ing the preparation of proposed and 
final rules, the lead official is responsi- 
ble for assuring at a minimum that: (i) 
The direct and indirect effects of the 
rule are adequately considered; (ii) al- 
ternative approaches are considered 
and the least burdensome of accept- 
able alternatives is chosen; (iii) public 
comments are considered and that the 
final rulemaking document states the - 
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reason for accepting or rejecting these 
comments or groups of comments; (iv) 
the rule is written in clear English and 
will be understandable to those who 
must comply with it; and (v) new re- 
porting or recordkeeping burdens 
which may result from the rule are 
considered and conform to the re- 
quirements of the Federal Reports 
Act. 

(2) When the final rule is prepared, 
the lead official is also responsible for 
developing a plan for evaluating the 
rule after its issuance. The plan 
should take into account the review 
cycle for review of rules in § 14.7. 

(f) Approval of proposed significant 
rules. Notices of proposed significant 
rulemaking will be approved by the 
Secretary or, if the Secretary has so 
authorized, by the Secretarial Officer 
having jurisdiction over the program 
to which the rule relates. Prior to sub- 
mission for approval, notices of pro- 
posed rulemaking will be reviewed by 
the Assistant Secretary—Policy, 
Budget and Administration and the 
Solicitor. 

(g) Publication of proposed signifi- 
cant rules. (1) The public will be given 
a minimum of 60 calendar days after 
the date of publication in the FEDERAL 
REGISTER .to comment on proposed sig- 
nificant rules. A shorter period may be 
used only in special cases requiring 
more timely action. In such cases, the 
notice of proposed rulemaking will 
contain a statement of the reason for 
the shorter period. 

(2) A notice of proposed rulemaking 
will contain a statement of the alter- 
native approaches considered in draft- 
ing the proposed rule and explanation 
of the basis for selection of the alter- 
native incorporated in the proposal. If 
a draft regulatory analysis has been 
prepared, the notice of proposed rule- 
making will state how copies may be 
obtained and will ask for comments on 
the analysis. 

(3) To assure meaningful public com- 
ment on a proposed rule, consideration 
will be given to supplementing the 
FEDERAL REGISTER notice by taking ad- 
ditional actions. These additional ac- 
tions may include, but are not limited 
to: (i) Open conferences and public 
hearings; (ii) sending press releases to 
newspapers of general circulation and 
other publications likely to be read by 
those affected; (iii) directly notifying 
interested parties, including state and 
local governments; and (iv) taking out 
paid advertisements in publications 
likely to be read by those affected. 

(h) Approval of final significant 
rules. (1) Final significant rules will be 
approved by the Secretary or, if the 
Secretary has so authorized, by the 
Secretarial Officer having jurisdiction 
over the program to which the rule re- 
lates. Prior to submission for this. ap- 
proval, final rules will be reviewed by 


RULES AND REGULATIONS 


the Assistant Secretary—Policy, 
Budget and Administration and the 
Solicitor. 

(2) Before approving a final signifi- 
cant rule, the Secretary or Secretarial 
Officer should determine that: (i) The 
rule is needed; (ii) the direct and indi- 
rect effects of the rule have been ade- 
quately considered; (iii) alternative ap- 
proaches have been considered and 
the least burdensom of the acceptable 
alternatives has been chosen; (iv) 
public comments have been considered 
and an adequate discussion of the 
comments is contained in the rulemak- 
ing document; (v) the rule is written in 
clear English and can be understood 
by those who must comply with it; (vi) 
an estimate has been made of the new 
reporting burdens or recordkeeping re- 
quirements necessary for compliance 
with the rule; (vii) the name, address 
and telephone number of a knowledge- 
able agency official is included in the 
document; (viii) the name of the prin- 
cipal author of the rule is included in 
the document; (ix) a plan has been de- 
veloped for evaluating the rule after 
its issuance; and (x) the final regula- 
tory analysis, if one has been pre- 
pared, adequately considers the eco- 
nomic consequences of the final rule. 

(3) To assist the Secretary or Secre- 
tarial Officer in reviewing final signifi- 
cant rules, each rule must be accompa- 
nied by a memorandum: (i) Addressing 
each of the items listed above; (ii) ana- 
lyzing the views of public, citizens 
groups, user groups and elected offi- 
cials; and (iii) summarizing the antici- 
pated impact of the rule. A copy of the 
regulatory analysis will be attached to 
this memorandum. 

(i) Publication of final significant 
rules. (1) The Supplementary Informa- 
tion section of a rulemaking document 
must contain a concise statement of 
the basis and purpose of the rule and 
must also discuss the reasons for ac- 
cepting or rejecting all relevant and 
significant comments or groups of 
comments on the proposed rule. 

(2) The rulemaking document must 
include a clear statement of the date 
on which the rule will take effect. 
This date will be a minimum of 30 cal- 
endar days after the date of publica- 
tion in the FEDERAL REGISTER unless (i) 
the rule grants or recognizes an ex- 
emption or relieves a restriction or (ii) 
other good cause for a shorter delay of 
the effective date exists. If a rule is to 
become effective less than 30 days 
from the date of publication, the 
reason for the earlier date will be ex- 
plained in the Supplementary Infor- 
mation Section. 

(3) If a final regulatory analysis was 
prepared, the document will state 
where copies may be obtained. 


§ 14.5 Development of other rules. 


(a) Scope. Although a rule does not 
meet the criteria for significance, 
public participation in its development 
will often be helpful. This section con- 
tains supplementary Department of 
the Interior policies for public partici- 
pation in the development of rules not 
meeting the criteria for significance. 

(b) Legislative Rules—(1) Definition. 
“Legislative rules” are rules, other 
than rules of agency organization, pro- 
cedure or practice, which are issued 
under statutory authority and which 
implement the statute. 

(2) Notice of intent to propose rules. 
(i) If proposed legislative rules are 
likely to be complex or controversial 
or to reflect major changes in existing 
rules, an opportunity for public com- 
ment before the publication of a 
notice of proposed rulemaking may be 
helpful in drafting the proposed rules. 
Before drafting such proposed legisla- 
tive rules, the lead official should con- 
sider whether publication in the Ferp- 
ERAL REGISTER of a notice of intent to 
propose rulemaking will be beneficial 
in the drafting process. 

(ii) A notice of intent will state the 
need for the rule, the subject matter 
of and the key issues presented by the 
anticipated rulemaking, and _ will 
advise the public where additional in- 
formation may be obtained and where 
comments may be sent. 

(3) Proposed rulemaking—(i) Admin- 
istrative Procedure Act Requirement. 
Section 4 of the Administrative Proce- 
dure Act, requires that the public be 
allowed an opportunity to comment on 
proposed legislative rules before final 
adoption. (5 U.S.C. 553). This require- 
ment for comment does not apply to 
rules which deal with public property, 
loans, grants, benefits or contracts. (5 
U.S.C. 553(a).) Further, the require- 
ment for comment, if otherwise appli- 
cable, may be waived if it is found, for 
good cause, that notice of and public 
comment on a proposed legislative rule 
are impracticable, unnecessary or con- 
trary to the public interest. (5 U.S.C. 
553(b)(B).) 

(ii) Department policy. (A) It is the 
policy of the Department not to 
invoke the exception to notice and 
comment procedures for legislative 
rules relating to public property, 
loans, grants, benefits or contracts. 
When legislative rules fall in these cat- 
egories, an opportunity for comment 
will be given unless notice and com- 
ment are determined to be impractica- 
ble, unnecessary or contrary to the 
public interest. 

(B) Dispensing with the publication 
of a notice of proposed legislative rule- 
making on the ground that notice and 
an opportunity for comment are im- 
practicable, unnecessary or contrary 
to the public interest is not favored 
and should occur only in special cases, 
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such as emergencies or instances 
where a proposed amendment makes 
only minor technical changes in a rule. 

(iii) Statement of basis for omitting 
notice and comment. When it is deter- 
mined that a final legislative rule is to 
be adopted without prior publication 
of a notice of proposed rulemaking, a 
specific statement of the basis for the 
determination will be published with 
the rule. 

(iv) Period for comment. No specific 
time period for comment is prescribed 
by the Administrative Procedure Act. 
Except where another statute requires 
a longer notice period, the public will 
be given a minimum of 30 calendar 
days to comment on legislative rules. 
A shorter period may be used only in 
special cases requiring more timely 
action. In such cases, the notice of 
proposed rulemaking will contain a 
statement of the reasons for the 
shorter period. 

(4) Assuring public participation. 
When a notice of intent to propose a 
rule or a notice of proposed rulemak- 
ing is to be published, the lead official 
will consider taking additional actions 
to assure meaningful public participa- 
tion in the rulemaking process. These 
additional actions may include, but are 
not limited to: (i) Holding open confer- 
ences or public hearings; (ii) sending 
press releases to newspapers of general 
circulation and other publications 
likely to be read by those affected; (iii) 
directly notifying interested parties, 
including state and local governments; 
and (iv) taking out paid advertise- 
ments in publications likely to be read 
by those affected. 

(5) Final rulemaking documents. (i) 
The Supplementary Information sec- 
tion of the rulemaking document for 
all final legislative rules must contain 
a@ concise statement of the basis and 
purpose for the rule and must also dis- 
cuss all relevant and significant com- 
ments on the proposed rule. 

(ii) The rulemaking document must 
include a clear statement of the date 
on which the rule is to take effect. 
This date will be a minimum of 30 cal- 
endar days after the date of publica- 
tion in the FEDERAL REGISTER unless: 
(A) The rule grants or recognizes an 
exemption or relieves a restriction or 
(B) other good cause for a shorter 
delay of the effective date exists. If a 
rule is to become effective less than 30 
days from the date of publication, the 
reason for the earlier date will be ex- 
plained in the Supplementary Infor- 
mation section. 

(c) Interpretative rules and general 
statements of policy—(1) Definitions. 
di) “Interpretative rules” are rules 
issued by the Department to advise 
the public of the Department’s inter- 
pretation of the statutes and rules 
which it administers. 
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(ii) “General Statements of Policy” 
are statements issued by the Depart- 
ment to advise the public prospective- 
ly of the manner in which the Depart- 
ment proposes to administer a discre- 
tionary power. 

(2) Public participation. The Admin- 
istrative Procedure Act does not re- 
quire public participation in the devel- 
opment of interpretative rules and 
general statements of policy. The lead 
official should, however, consider 
whether public participation in the de- 
velopment process will be beneficial. 
Factors which should be considered in 
making this decision include the 
impact of the rule or policy on the 
public or on state and local govern- 
ments; the complexity and pervasive- 
ness of the rule or policy; the degree 
to which the rule or policy will modify 
existing interpretations or policies; 
and the confusion or controversy 
likely to be caused by practical diffi- 
culties of compliance with a new rule 
or policy. 

(3) Procedures for public participa- 
tion. When it is determined that there 
should be an opportunity for public 
participation in the development of an 
interpretative rule or general state- 
ment of policy, the notice and com- 
ment rulemaking procedures of 5 
U.S.C. 553(b) and (c) and the proce- 
dures for development of legislative 
rules in §§ 14.5(b(3)(iv) and 14.5(b)(4) 
will be used. 

(4) Effective Date. Final interpreta- 
tive rules and general statements of 
policy may be made effective on the 
date of publication in the FEDERAL 
REGISTER. Except in emergency situa- 
tions, consideration should, however, 
be given to delaying the effective date 
for 30 calendar days from the date of 
publication if (i) the adoption of the 
rules or statement was not preceded 
by an opportunity for comment or (ii) 
the rule of statement substantially 
modifies an earlier interpretation or 
policy on which members of the public 
or state or local governments have 
relied. 

(5) Codification. Interpretative rules 
and general statements of policy 
should be codified in the Code of Fed- 
eral Regulations if they have a sub- 
stantial impact on, or are of continu- 
ing interest to, the public or state or 
local governments. 

(d) Rules of Agency organization, 
procedures and practices—(1) Defini- 
tion. “Rules of organization, proce- 
dure and practice” are: (i) Descriptions 
of the Department’s central and field 
organization and the methods by 
which the public may obtain informa- 
tion, make submittals or requests, or 
obtain decisions; (ii) statements of the 
general course and method by which 
the Department’s functions are chan- 
neled and determined, including the 
nature and requirements of all formal 
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and informal procedures available; and 
(iii) rules of procedures, descriptions 
of forms available or the places at 
which forms may be obtained, and 
instructions as to the scope and con- 
tents of all papers, reports or examina- 
tions. 

(2) Public participation. The Admin- 
istrative Procedure Act does not re- 
quire public participation in the devel- 
opment of rules of agency organiza- 
tion, procedure and practice. The lead 
official should, however, consider 
whether initial publication of a pro- 
posed rule in the FEDERAL REGISTER 
will contribute to the process of devel- 
oping the rule. 

(3) Procedures for Public Participa- 
tion. When it is determined that there 
should be an opportunity for public 
comment on a proposed rule of organi- 
zation, procedure or practice, the 
notice and comment rulemaking pro- 
cedures of 5 U.S.C. 553(b) and (c) and 
the procedures for development of leg- 
islative rules in § 14.5(b)(3)(iv) will be 
used. 

(4) Effective Date. Final rules of or- 
ganization, procedure and practice 
may be made effective on the date of 
publication in the FEDERAL REGISTER. 
Except in emergency situations, con- 
sideration should, however, be given to 
delaying the effective date for 30 cal- 
endar days from the date of publica- 
tion (i) if the adoption of the rule or 
statement was not preceded by an op- 
portunity for comment or (ii) if the 
rule substantially modifies an earlier 
procedure or practice. 


§14.6 Petitions for Rulemaking. 


(a) Scope. This section prescribes 
procedures for the filing and consider- 
ation of petitions for rulemaking. 

(b) Filing or Petitions. Under the 
Administrative Procedure Act, any 
person may petition for the issuance, 
amendment, or repeal of a rule. (5 
U.S.C. 553(e).) The petition will be ad- 
dressed to the Secretary of the Interi- 
or, U.S. Department of the Interior, 
Washington, D.C. 20240. It will identi- 
fy the rule requested to be repealed or 
provide the text of a proposd rule or 
amendment and include reasons in - 
support of the petition. 

(c) Consideration of Petitions. The 
petition will be given prompt consider- 
ation and the petitioner will be noti- 
fied promptly of action taken. 

(d) Publication of Petitions. A peti- 
tion for rulemaking may be published 
in the FEDERAL REGISTER if the official 
responsible for acting on the petition 
determines that public comment may 
aid in consideration of the petition. 


§ 14.7 Review of Rules. 


(a) Scope. This section establishes 
procedures for periodic review of exist- 
ing rules to assure that they are 
needed, up-to-date and clear. 
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(b) Responsibility. Each bureau is 
responsible for reviewing existing 
rules which relate to programs which 
it administers. Secretarial Officers are 
responsible for assuring that bureau 
reviews are conducted and must ap- 
prove the results of the reviews. 

(c) Review Criteria. In reviewing an 
existing rule, bureaus must consider: 
(1) The continued need for the rule; 
(2) the type and number of complaints 
or suggestions received concerning the 
rule; (3) whether the rule can be sim- 
plified or clarified; (4) the need to 
eliminate overlapping and duplicative 
rules; (5) the length of time since the 
rule has been evaluated or the degree 
to which technology, economic condi- 
tions or other factors have changed in 
the area affected by the rule; (6) the 
administrative and reporting burden 
which the rule imposes on the public; 
and (7) the need to eliminate sex- 
based criteria and gender-specific ter- 
minology. 

(d) Review Cycle. Rules will be re- 
viewed at no less than five year inter- 
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vals. More frequent reviews or special 
reviews of selected rules may be estab- 
lished by a bureau, the Secretary, or a 
Secretarial Officer. 

(e) Revision of Rules. If review of a 
rule indicates a need for repeal or revi- 
sion, the procedures for development 
of significant rules (§ 14.4) or for de- 
velopment of other rules (§ 14.5) will 
be used as appropriate. 


§ 14.8 Semiannual Agenda. 


(a) Scope. E.O. 12044 requires publi- 
cation of a semiannual agenda of 
those rules selected for review and de- 
velopment during the subsequent six 
month period. This section contains 
procedures for implementing this re- 
quirement. 

(b) Publication and Content of Agen- 
das. (1) The Department will publish a 
semiannual agenda in January and 
July of each year. 

(2) The agendas: (i) Will list all new 
or existing significant rules planned 
for development or revision; (ii) will 
list all rules scheduled for review 


under the five-year cycle; and (iii) 
should include any new rules planned 
for development which do not meet 
the criteria for significance. 

(3) The agenda will include: (i) The 
need and legal basis for each action 
under consideration; (ii) the name, 
telephone number and address of the 
knowledgeable official for each action; 
(iii) whether or not a regulatory analy- 
sis will be required; (iv) the expected 
date of revision, if known; and (v) the 
status of those rules previously listed. 

(c) Approval. (1) Each bureau will 
submit its semiannual agenda to the 
Assistant Secretary—Policy, Budget 
and Administration through the Sec- 
retarial Officer having jurisdiction 
over the bureau. These agendas 
should be received by the Assistant 
Secretary—Policy, Budget and Admin- 
istration no later than June 15 and 
December 15 of each year. 

(2) The Department’s semiannual 
agenda must be approved by the Sec- 
retary prior to publication in the FEp- 
ERAL REGISTER. 
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APPENDIX A 


PROCESS FOR DEVELOPING SIGNIFICANT REGULATIONS 








DECISION OF SIGNIFICANCE 


AND PREPARATION OF 
REGULATORY ANALYSIS 


aiid 








OTHER REGULATIONS 


1-MADE BY BUREAU 

2-APPROVED BY 
SECRETARIAL 
OFFICER 


SIGNIFICANT REGULATIONS 








aemimaiandmemnane 














NOTICE OF INTENT 








PUBLIC INPUT 














PREPARATION OF PROPOSED 
REGULATION AND DRAFT 
REGULATORY ANALYSIS 

















PUBLICATION OF 
PROPOSED REGULATION 








PUBLIC INPUT 














PREPARATION OF FINAL 
REGULATION AND REGULATORY 
ANALYSIS 

















PUBLICATION OF FINAL 
REGULATION 











1-PREPARED BY BUREAU 

2-APPROVED BY 
SECRETARIAL 
OFFICER, ASSISTANT 
SECRETARY - POLICY, 
BUDGET AND 
ADMINISTRATION, 
SECRETARY 


AND 


SUPERVISED BY BUREAU 
“LEAD OFFICIAL" 


APPROVED BY SECRETARIAL 
OFFICER, ASSISTANT 
SECRETARY - POLICY, 
BUDGET AND ADMINISTRATION, 
SOLICITOR, AND SECRETARY 


SUPERVISED BY BUREAU 
"LEAD OFFICIAL" 


APPROVED BY SECRETARIAL 
OFFICER, ASSISTANT 
SECRETARY - POLICY, 
BUDGET AND ADMINISTRATION, 
SOLICITOR, AND SECRETARY 


{FR Doc. 78-34587 Filed 12-12-78; 8:45 am] 
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